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THE INTERNATIONAL NAVAL CONFERENCE AND THE 
DECLARATION OF LONDON 

ELLERY C. STOWELL 

Although the Naval Conference which met at London, December 
4, 1908, grew out of the Second Peace Conference it differed from the 
latter both in its composition and its object. 

In an historic session at the Hague, in June 1907, Germany and 
England proposed to the powers assembled to establish an inter- 
national prize court. The two projects were referred to the first 
commission, and by the latter to a subcommission, which again 
appointed a committee of three, (Renault of France, Kriege of Ger- 
many, and Crowe of Great Britain) to combine them and draw up 
a project for submission to the commission. 

It is hard to realize the significance of the work of those three jurists, 
each as familiar with the practical transaction of international business 
as with the theory and underlying principles of international law. 
To them, primarily, is due the elaboration of the convention for the 
establishment of an international prize court. Nor should we forget 
that the American delegation at the Hague gave the project its vig- 
orous support, so that it was presented to the conference in the name 
of four of the greatest maritime powers. 

As submitted to the conference in plenary session for approval the 
convention for the establishment of an international prize court was 
adopted by a vote of 37 states against 1 — that of Brazil. Six states, 
The Dominican Republic, Japan, Russia, Siam, Turkey and Vene- 
zuela, abstained from taking part in the vote. This adoption of 
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the convention by a vote of 37 to 1 was, perhaps, the most remark- 
able achievement of the conference. It must, however, be remem- 
bered that ten states made reservations regarding the most impor- 
tant article — 15, which reads: 

"The judges appointed by the following contracting powers: Ger- 
many, the United States of America, Austria-Hungary, France, Great 
Britain, Italy, Japan, and Russia, are always summoned to sit. 

The judges and deputy judges appointed by the other contracting 
powers sit by rota as shown in the table annexed to the present 
convention; their duties may be performed successively by the same 
person. The same judge may be appointed by several of the said 
powers." 

Thirteen more did not sign the convention, and there has been 
some discussion as to the probability of its ratification by certain 
of the signatory states. 

Great Britain who joined Germany in making the first proposal 
to establish an international prize court did not sign the convention 
which she had, conjointly with France, Germany and the United 
States, championed before the conference, because her statesmen 
thought its terms gave such extensive powers to the judges as might 
endanger the existence of the very principles which that country had 
so gloriously maintained for generations. 

Article 7 of the convention defines the competence of the court as 
follows : 

" If a question of law to be decided is covered by a treaty in force 
between the belligerent captor and a power which is itself, or the 
subject or citizen of which is, a party to the proceedings, the court is 
governed by the provisions of the said treaty. 

•'In the absence of such provisions, the court shall apply the rules 
of international law. If no generally recognized rule exists, the 
court shall give judgment in accordance with the general principles 
of justice and equity. 

"The above provisions apply equally to questions relating to the 
order and mode of proof." 

It was precisely because of the divergency of their interests that the 
powers had never been able to agree as to the rules to apply to inter- 
national maritime warfare. There have been, and always must be 
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from the nature of things, two schools of international law; those 
who advocate the extension or the maintenance of belligerent rights 
and those who seek to restrain belligerent rights. There is no possi- 
bility of agreement between these two camps — they are as irrecon- 
cilable as fire and water — and will be found in opposition as long as 
independent states exist. The powerful state which advocates the 
extension or maintenance of belligerent rights is curbed by force and 
force alone, whether it be the combined force of weaker states or that 
indefinable sentiment we call public opinion. For generations the 
divergence of opinion regarding the rules of international law to 
apply to maritime warfare was nothing more than a reflection of the 
views of these two schools — but gradually a change has come about. 
The great liberty of belligerent action, which certain states had 
fought to preserve, proved to be most disastrous to the interests 
of these same states when neutral. It took, however, the Russo- 
Japanese war to drive this lesson home to England in a most forcible 
manner; for after one or two seizures of contraband the premiums 
for insurance rose to an almost prohibitive rate and this was princi- 
pally due to the impossibility of determining just what was, or would 
be, considered contraband. The catholic character of the declara- 
tions of Russia and Japan which embraced so many articles like- 
wise bore very hardly upon legitimate neutral interests. The two 
great commercial nations whose commerce had been most affected 
by the war lost no time in proposing the establishment of an inter- 
national court of prize which should guarantee their vast commercial 
interests from being jeopardized whenever two nations felt inclined 
to resort to arms. As proposed the court would certainly be inclined 
to protect neutrals because a majority of its judges would almost 
surely be from neutral states with great or relatively great commer- 
cial interests; furthermore article 7 declares that "if no generally 
recognized rule exists, the court shall give judgments in accordance 
with the general principles of justice and equity." Great as was 
the protection to England's trade when neutral she might well hesi- 
tate to purchase it at the cost of too great a sacrifice of British inter- 
ests when belligerent. To weaken the offensive value of her mighty 
navy would mean to lessen its — and consequently Great Britain's — 
prestige. The British public understands too well the important 
part their navy has played in their commercial development. 
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Actuated by these considerations Great Britain proposed to call a 
conference "with the object of arriving at an agreement as to what 
are the generally recognized principles of international law, within 
the meaning of paragraph 2 of article 7 of the convention, as to 
those matters wherein the practice of nations has varied, and of 
then formulating the rules which, in the absence of special treaty pro- 
visions applicable to a particular case, the court should observe in 
dealing with the appeals brought before it for decision." 1 

In restricting the invitation to Austria-Hungary, France, Ger- 
many, Italy, Japan, Russia, Spain, and the United States, 2 Great 
Britain considered "the rules by which appeals from national prize 
courts would be decided affect the rights of belligerents in a manner 
which is far more serious to the principal naval powers than to others." 
This is undoubtedly a good and valid reason but it does not explain 
why great powers like the republics of Argentine, Brazil, and Mexico, 
and the empire of China should be passed over while Spain was 
invited. Perhaps the real reason was the practical impossibility of 
reaching an agreement regarding such difficult questions at a large 
conference. Besides, where harmony was the first requisite to suc- 
cess, it would have been disastrous to have invited any power, that 
had voted against the prize court project or made a reservation 
regarding the 15th article. 3 

The questions upon which the British government considered 
"it to be of the greatest importance that an understanding should 
be reached are those as to which divergent rules have been enforced 
in the prize courts of different nations." It is therefore suggested 
that the following questions should constitute the program of the 
conference : 

"(a) Contraband, including the circumstances under which par- 

1 From Sir Edward Grey's instructions to the representatives of Great Britain at 
Berlin, Madrid, Paris, Rome, St. Petersburgh, Tokio, Vienna, and Washington direct 
ing them to invite the governments to which they were accredited to send delegates 
to a conference to meet in London for the purpose above mentioned. See Parlia- 
mentary Papers, miscellaneous, no. 4 (1909), p. 2. 

2 The invitation was subsequently extended to the Netherlands within whose 
territory it is proposed to have the international prize court sit. 

3 The states which made reservations in signing the convention were: Chile, Cuba, 
Ecuador, Guatemala, Haiti, Persia, Salvador, Siam, Turkey, Uruguay. 
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ticular articles can be considered as contraband; the penalties for 
their carriage; the immunity of a ship from search when under con- 
voy; the rules with regard to compensation where vessels have been 
seized but have been found in fact only to be carrying innocent cargo ; 

(b) Blockade, including the questions as to the locality where 
seizure can be effected, and the notice that is necessary before a 
ship can be seized; 

(c) The doctrine of continuous voyage in respect both of contra- 
band and of blockade; 

(d) The legality of the destruction of neutral vessels prior to their 
condemnation by a prize court; 

(e) The rules as to neutral ships or persons rendering "unneutral 
service" ("assistance hostile"); 

(J) The legality of the conversion of a merchant-vessel into a war- 
ship on the high seas; 

(gr) The rules as to the transfer of merchant-vessels from a belliger- 
ent to a neutral flag during or in contemplation of hostilities; 

(h) The question whether the nationality or the domicile of the 
owner should be adopted as the dominant factor in deciding whether 
property is enemy property." 

The British government further suggested that the governments 
invited "interchange memoranda setting out concisely what they 
regard as the correct rule of international law on each of the above 
points, together with the authorities on which that view is based." 
This was done by all except the United States which confined them- 
selves, according to the despatch of the British Mission, "to the 
statement that their attitude in this matter is well known and has 
not changed, and support this with quotations from the instructions 
issued to their delegates at the Second Hague Conference and with 
copies of the naval war code." The latter, 4 while not a memorandum 
was suggested to the conference as a basis for its conclusions. 

M. Louis Renault, who had played so conspicuous, not to say 
predominant a part in the work at the Hague, 5 was invited by the 

4 The code was presented with certain amendments of detail adopted by the govern- 
ment. 

5 Besides his work as reporter general of the Hague Conference he made separate 
reports, notably that on the proposed convention for the establishment of an interna- 
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British government to draw up before the opening of the conference 
a set of "bases" for discussion or adoption which should give due 
weight and consideration to the various doctrines and views of the 
different powers. It was hoped that his intervention, considering 
his profound knowledge and the universal respect in which he was 
held, might have the same happy result as when he had combined 
in such an incomparable manner the British and German proposals 
for the establishment of an international court of prize. He was 
however detained in Berlin in the settlement of the Casa Blanca 
incident and as President of the International Copyright Union then 
in conference. In the absence of M. Renault, the task was intrusted 
to M. Fromageot, who as a Frenchman thoroughly conversant with 
every detail of the subject and for years associated with his illus- 
trious countryman was the best possible substitute. To add to his 
other qualifications, M. Fromageot had been reporter of the fourth 
commission at the Hague to which had been entrusted the study 
of the very questions contained in the program of the London Naval 
Conference. 

The conference convened in the large hall of the foreign office, and 
after the usual formalities adopted rules of procedure almost iden- 
tical with those of the Second Peace Conference. 

During the first five plenary sessions the conference examined the 
bases of discussion drawn up by M. Fromageot and gave the delegations 
an opportunity to offer amendments. In this manner the greater 
part of what each memorandum contained, with slight modifications, 
was formally laid before the conference. At the fourth plenary session, 
the commission was constituted —its sessions differing from the plen- 
ary only in that M. Renault replaced Lord Desart as presiding 
officer and that no formal proces verbal was kept. The resumes 
or informal accounts of these meetings were later revised by the 
conference and published, but the whole procedure was less formal. 

The commission as soon as constituted took up again the considera- 
tion of the bases and amendments relating to blockade. 

tional prize court, the articles of which he drew up so carefully and so admirably 
that the greater number of them were later incorporated, practically without modifi- 
cation, into the project for the creation of a court of arbitral justice, annexed to 
the final act of October 18, 1907. 
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In beginning with blockade the commission was anxious to dis- 
cuss a matter of sufficient importance to bring out the fundamental 
views of the various delegations and to test their good will and wil- 
lingness to meet one another on a basis of equitable compromise. 
All the great powers too were unanimous in thinking nothing should 
be done to impair the effectiveness of blockade as a weapon of offense. 

Before adjourning over the holidays the conference had practically 
reached an agreement regarding blockade so that the comite d'examen 
had only to put these resolutions into shape to have them accepted 
by the commission at its seventh session unanimously, — except that 
Admiral Stockton made a reservation for the American delegation 
regarding article 19, which abolishes continuous voyage as applied 
to contraband; and that Admiral Sakomoto, first delegate of Japan, 
made a reservation on article 17 as to the extent of the "area of 
operations" within which seizures might be made. A few minutes 
later when the commission resumed the discussion of contraband, 
Admiral Stockton announced that the American delegation would 
accept the abolition of the doctrine of continuous voyage as applied 
to blockade and conditional contraband on condition that it be 
retained for absolute contraband. 

After finishing the discussion of blockade the work of the com- 
mission consisted principally in receiving amendments and the second 
reading of the bases. Each question was then referred to the comite 
d'examen composed of one member from each delegation. 

Another member of a delegation would take the place of the des- 
ignated member for the discussion of any particular matter which 
he had had under his supervision; but in truth the more important 
decisions were the result of still less formal discussion between the 
heads of the delegations of the three or four great powers: 

Lord Desart as president of the conference and first delegate of 
Great Britain ; Professor Renault and Doctor Kriege of France and 
Germany have been already mentioned as members of the Hague 
committee which elaborated the convention for the establishment of 
the international prize court; the United States appointed Rear- Admiral 
Charles H. Stockton and Prof. George G. Wilson as its delegates to 
the conference. Both have been connected with the Naval War 
College at Newport; Admiral Stockton, formerly as president, and 
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Professor Wilson as lecturer. They, therefore, had unrivaled op- 
portunities to study problems of naval policy and international 
law in a most thorough and practical manner. It was while at the 
Naval War College that Admiral Stockton drew up the naval war 
code which our government submitted to the conference. Messrs. 
Fromageot, Crowe and Hurst of the French and British delegations 
participated in many of these informal discussions, and acted as 
intermediaries to bring about agreements. 

The most difficult question contained in the program — the deter- 
mination of enemy character — was referred to a special committee, 
which agreed upon some excellent rules covering certain matters of 
detail but could reach no agreement capable of reconciling the advo- 
cates of the principle of nationality with those in favor of domicile. 
This is certainly one of the most difficult questions which remains to 
be settled and it is to be hoped that it will be carefully examined 
so as to find some solution to submit for discussion and approval 
by the Third Peace Conference. The great inconveniences of con- 
flicting rules would, however, be preferable to the abandonment of 
the principle of domicile. Nationality has many sentimental argu- 
ments in its favor and above all its definiteness, but domicile is based 
upon facts and interests and it is doubtful whether the principle of 
nationality would stand the test of a great war. 

The committee reached a happy agreement regarding the destruc- 
tion of neutral prizes. This was due above all to the spirit of mutual 
concession and largeness of view which prevailed. M. Renault made 
the beautifully simple suggestion that the question as to whether 
the circumstances justifying the destruction were present should first 
be decided by the prize court, examining the case, and whenever it 
should find them to be absent that damages should be awarded irre- 
spective of whether the condemnation would have been declared by 
the court. 

The general principle was first agreed upon that "a neutral vessel 
which has been captured may not be destroyed by the captor," but 
" must be taken into such port as is proper for the determination 
there of all questions concerning the validity of the capture" (article 
48), and then it was further declared: "As an exception, a neutral 
vessel which has been captured by a belligerent warship, and which 



THE INTERNATIONAL NAVAL CONPEEENCE 497 

would be liable to condemnation, may be destroyed if the observance 
of article 48 would involve danger to the safety of the warship or to 
the success of the operations in which she is engaged at the time" 
(article 49). 

This solution is indeed a triumph when it is remembered with what 
acrimony the question was discussed at the Hague the year before, 
and what little prospect there appeared to be of ever reaching an 
agreement. At the beginning of the London Conference an influen- 
tial Russian paper had expressed the fear that the discussion of this 
question might endanger the cordial relations then existing between 
Great Britain and Russia. 

The real heart of things was reached when the discussion of contra- 
band was taken up in earnest. In the first place all the powers 
recognized that more certainty as to what constituted contraband 
was necessary to give any security to neutral trade and to prevent 
the widening of the circle of hostilities through the irritation of neu- 
trals. Germany was anxious to do away with the doctrine of con- 
tinuous voyage entirely, and Great Britain and the United States 
would have liked to secure greater protection for neutrals carrying 
conditional contraband, including provisions. England, in her desire 
to reach an agreement was, or appeared to be, ready to abandon the 
doctrine of continuous voyage altogether, though probably if the 
American delegation had not been there to defend her time-honored 
practice the British delegation would have shown a much less yielding 
disposition. However that may be, certain it was that the concession 
of the American delegation by which it was agreed to abandon con- 
tinuous voyage applied to blockade and conditional contraband pro- 
vided it were retained for absolute contraband made possible the series 
of agreements and compromises leading up to the final declaration. 

Fearing that a prolonged and general discussion on contraband 
might find the delegates further from agreement than at the start 
the British delegation submitted a project which contained three 
lists: First, a list of articles of absolute contraband which had been 
drawn up at the Hague by the comite" d'examen of the fourth com- 
mission. Any article found therein may always be considered con- 
traband of war; other articles exclusively used for war may be added 
to this list, but may not be seized unless they have been previously 
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declared liable to seizure by the belligerents. Consequently the neu- 
tral shipper is in no danger of having the annoying doctrine of con- 
tinuous voyage applied to any article not on the list excepting in 
the case of specially notified articles, which must even then be such 
as are used exclusively for warlike purposes. The second list con- 
tains certain articles capable of being used for the purposes of war 
and peace alike, which may be confiscated without previous notice 
when "shown to be destined for the use of the armed forces or a 
government department of the enemy state, unless in the latter case 
the circumstances show that the goods cannot in fact be used for 
the purposes of the war in progress" (article 33) — to this list, also, 
other articles may be added, provided they are capable of being used 
for the purposes of war and that they are not included in the third 
or Free List. None of the following articles included in this list 
may be seized as contraband under any circumstances: 

(1) Raw cotton, wool, silk, jute, flax, hemp, and other raw mate- 
rials of the textile industries, and yarns of the same. (2) Oil seed 
and nuts; copra. (3) Rubber, resins, gums, and lacs; hops. (4) 
Raw hides and horns, bones, and ivory. (5) Natural and artificial 
manures, including nitrates and phosphates for agricultural purposes. 
(6) Metallic ores. (7) Earths, clays, lime, chalk, stone, including 
marble, bricks, slates and tiles. (8) Chinaware and glass. (9) Paper 
and paper-making materials. (10) Soap, paint, and colors including 
articles exclusively used in their manufacture, and varnish. (11) 
Bleaching powder, soda ash, caustic soda, salt cake, ammonia, sul- 
phate of ammonia, and sulphate of copper. (12) Agricultural, mining, 
textile, and printing machinery. (13) Precious and semi-precious 
stones, pearls, mother-of-pearl, and coral. (14) Clocks and watches, 
other than chronometers. (15) Fashion and fancy goods. (16) 
Feathers of all kinds, hairs and bristles. (17) Articles of household 
furniture and decoration; office furniture and requisites. 

As cotton and other important articles of export from the United 
States are included in this list it is most favorable to o ur interests 
It has been roughly estimated that over $800,000,000 annually of 
exports from this country would be included in this list and be secured 
from all molestation. Business men and every cotton grower may 
well rejoice at this result. 
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"A vessel carrying contraband may be condemned if the contra- 
band, reckoned either by value, weight, volume, or freight, forms 
more than half the cargo " (article 40) . It was not claimed that this 
article was of a judicial nature and certain powers that wished to 
make the proportion less in case of absolute contraband could main- 
tain that position very logically. The rule does, however, provide 
a criterion easy of application. Great Britain declared that when 
in a spirit of conciliation she had agreed to the destruction of neutral 
prizes in certain exceptional cases where the ship was liable to be 
condemned she expected to have some very definite assurance that 
these cases would be in reality exceptional. The adoption of the 
proportion of one-half, and a better definition of what constituted 
contraband would, she felt, be the most effective safeguards against 
the abuses of the power to destroy such prizes. This also explains in 
part why Great Britain was so ready to desert her old rule for deter- 
mining when a vessel was confiscable for the carriage of contraband 
which only required knowledge on the part of the master or owner 
of the presence of contraband aboard. The British project amended 
and modified was finally accepted by the comite d'examen, and 
later by the conference. 

Although, as M. Renault remarks in his report to the conference, 
certain injuries which belligerents inflict upon neutral vessels carrying 
contraband or attempting to run a blockade are justified because they 
are violations of neutrality by furnishing assistance to the enemy. 
Special provisions should be made to cover certain other character- 
istic cases of unneutral service. The acts specifically referred to are 
the transportation of troops and despatches, and the placing of the 
ship directly under the orders of the enemy. When the offence is 
incidental and less serious the guilty ship is liable to the treatment 
awarded a neutral merchantman, confiscable for the carriage of con- 
traband. For the more important infractions of neutrality, as when 
the vessel takes a direct part in the hostilities, or is in the exclusive 
employment of the enemy's government she is liable to condemnation, 
and in general to the same treatment as would be applicable to 
her if she were an enemy's merchant vessel (article 46). In the first 
case the vessel could not be destroyed except in the same circum- 
stances which would justify the destruction of a neutral ship, and 
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the cargo on board would be protected from seizure by application 
of the rule of the declaration of Paris. In the second case, the restric- 
tions as to the destruction would not apply, and the cargo would 
be presumed to be enemy, thereby necessitating the proof of its neu- 
tral character to escape confiscation. 

The long contested right of a belligerent to take from a neutral 
ship and make prisoner any individual embodied in armed forces of 
the enemy has been settled in favor of the right, but it is restricted 
by the agreement that "embodied" shall denote individuals who 
have actually joined the corps to which they belong, and not those 
who have been summoned to serve. 

The question as to whether the taking over by a neutral during 
the existence of hostilities, of trade forbidden in time of peace, is 
an unneutral service is not settled by the regulations adopted. 
Great Britain probably brought the question up to keep it alive rather 
than with any hope of securing the recognition of her views. 

The regulations regarding transfer of vessels to a neutral flag 
declare that the transfer of an enemy vessel to a neutral flag made 
before the outbreak of hostilities shall be presumed valid "unless it 
is proved that such transfer was made in order to evade the conse- 
quences to which an enemy's vessel, as such, is exposed" (article 
55). 

"A transfer of an enemy's vessel to a neutral flag effected after 
the outbreak of hostilities is void unless it is proved that such trans- 
fer was not made in order to evade the consequences to which an 
enemy's vessel, as such, is exposed" (article 56). 

In the case of transfers made under certain conditions after the 
outbreak of hostilities there is an absolute presumption of invalidity, 
and this absolute presumption is reversed when transfers are made 
under certain other conditions more than thirty days previous to the 
outbreak of hostilities. 

The settlement of this question of transfer to a neutral flag evi- 
dently interested England most nearly, fearing, on the one hand, to 
have her great merchant marine take refuge under some neutral 
flag, and on the other to have the merchant marine of her adversary 
escape from her grasp. 

The United States possessing a great navy, and likely to be neutral 
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in the next war is particularly well placed to benefit by such trans- 
fers, and it was only the determined attitude of the American dele- 
gation which secured such a liberal regulation. At present we are 
not in a position to benefit from any such transfers because they are 
not allowed by our laws. Our statesmen had best look to it that 
legislation is enacted which will allow foreign vessels to transfer to 
our flag — when war is imminent it will be too late. Of course, if 
we were to have a war with a power possessing a great merchant 
marine, any provision restricting transfers would be to our advantage. 
Furthermore we may ourselves have a great merchant marine some 
day and wish to prevent its transfer to another flag. The regulation 
adopted at London is in the nature of a compromise and naturally 
does not give full satisfaction to all these situations. Everything 
considered, it is perhaps, that best calculated to protect our interests. 

The negotiations relating to this question form one of the most 
interesting chapters of the work of the conference, and, probably, 
had a much greater effect upon the compromises effected in relation 
to other questions than would appear. 

It was found to be impossible to reach any compromise that would 
reconcile the divergent views regarding the transformation of a mer- 
chant vessel into a warship on the high seas, and all reference to it 
was left out of the declaration. 

It may have been felt at the beginning of the conference that the 
attitude of the United States was too unyielding and that we were 
too insistent upon the maintenance of our traditional doctrines. 
The United States be it remembered had not the same immediate 
interests in making sacrifices to bring about an agreement that some 
of the other powers had; for the greater part of our commerce is 
divided among several foreign nations. Without international regu- 
lations, in the event of war when neutral, we could use our influence 
and navy to protect our neutral-borne commerce, and when belligerent 
would be freer in our naval operations. These selfish considerations 
did not, however, tempt our government to be untrue to the liberal 
policy regarding international relations to which it has uniformly 
adhered. 

Besides the declaration, the conference, on the proposition of the 
American delegation, adopted the following wish: 
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"The delegates of the powers represented at the Naval Conference 
which have signed or expressed the intention of signing the con- 
vention of the Hague of the eighteenth of October, 1907, for the 
establishment of an international prize court, having regard to the 
difficulties of a constitutional nature which, in some states, stand 
in the way of ratification of that convention in its present form, 
agree to call the attention of their respective governments to the 
advantage of concluding an arrangement under which such states 
would have the power, at the time of depositing their ratifications, 
to add thereto a reservation to the effect that resort to the inter- 
national prize court in respect of decisions of their national tribunals 
shall take the form of a direct claim for compensation, provided 
always that the effect of this reservation shall not be such as to impair 
the rights secured under the said convention either to individuals or 
to their governments, and that the terms of the reservation shall form 
the subject of a subsequent understanding between the powers sig- 
natory of that convention." 

The American delegation also proposed that the conference estab- 
lish the court of arbitral justice, but it was the opinion of the dele- 
gates that it could not be done at the London Conference. 

Such are the main features of the declaration of London of Feb- 
ruary 26, 1909, which has codified the greater part of prize law. 
At the conclusion of his paper on the Naval Conference, read at the 
meeting of the American Society of International Law, Admiral 
Sperry said : 

"But in a general way it may be said that the work done in har- 
monizing the varying practices of the English and Continental prize 
courts so as to provide a body of conventional law, netiher too vague 
nor too rigid for the guidance of the international prize court, is 
remarkable. It is all the more remarkable because the English and 
Continental systems grew up side by side during the great maritime 
wars of the eighteenth and nineteenth centuries and were apparently 
irreconcilable since one was the law of the blockader, seeking to in- 
crease the effectiveness of the blockade, and the other was that of 
the blockaded seeking to relax its stringency. 

Inspired by a personal knowledge of the laborious, trying and 
apparently futile discussions which were prolonged for nearly five 
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months at the Hague in 1907, my congratulations on the work done 
by the London Naval Conference are most profound. Without the 
declaration I am compelled to believe that the international prize 
court would have proved a snare and a delusion instead of being a 
.safeguard of inestimable value to the rights and interests of neutrals 
and belligerents alike, as it will be if this declaration is ratified. 
International conventional laws make an international tribunal 
logical and necessary." 

The work of the London Conference, as has been said, is of an entirely 
different character from that of either of the Hague Peace conferences. 

The latter are competent to discuss any matter within their 
program and to draw up regulations, which when adopted by the 
respective governments shall constitute the law for the future. The 
delegates assembled have no competence to declare what the law 
is but only what it is to be. At first view it seems strange that states 
which are so jealous of their sovereign power should have been more 
willing to delegate legislative powers to an international assembly 
than to consider it as a body of experts appointed to determine 
exactly what the law is. To declare what the law shall be certainly 
seems more in the domain of statescraft and high policy than would 
be the judicial and scientific determination of the existing law. But 
this latter procedure would have the aspect of a censure where the 
conduct of any state had not conformed to what was solemnly declared 
to be the law. Delegates would feel that their governments were 
placed on trial and relations might become strained. Furthermore, 
arbitrators might make awards on the basis of these conclusions 
against states whose conduct in the past had not conformed thereto. 
Both of these possibilities might restrain powers from taking part 
in such conferences or make them unwilling to discuss and give their 
assent to principles which they might really consider would be in the 
future both equitable and advantageous to all. By proclaiming that 
all the conventions at the Hague apply only to the future and by 
making no claim to lay down what has been the law of nations, 
the best interests of all are served. Another characteristic of the 
Hague conferences is that in spite of the theory just outlined very 
little of what they agree upon is in reality new. For the most part 
it is what has long been the customary rule observed by nations. 
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Sometimes it is a rule which is found in treaties or else one which 
the great authorities on international law have declared to be the 
law. The conference of London presented neither of these charac- 
teristics of its predecessors at the Hague. As has been seen the 
reason for calling the London Conference was to determine precisely 
what were the rules of international law governing maritime warfare. 
Article 7 of the prize court convention declares that the court is to 
apply this law when any rule exists. No ten powers could arrogate 
to themselves the right to legislate as to what those rules should be, 
and then expect the international prize court to apply them ; because 
the only way in which the court could apply them would be by reason 
of the competence which article 7 gives it. To embody these rules 
into article 7 would amount to a modification of that article by ten 
only of the forty-four powers which were represented at the Hague 
and which participated in the discussions preceding the adoption of 
the prize court convention. Very naturally then the conference dis- 
claimed any intention of legislating or making any such modifications. 
But as indicated above the Naval Conference did not, like the Hague 
Conference, agree upon rules which have long been followed by the 
nations. How reconcile this apparent contradiction? Simply by 
taking one more step — by declaring that there must be some founda- 
tion principle underlying rules and practices seemingly opposed, and 
enunciating this fundamental principle. The best concrete instance 
which can be given is that of blockade. The Anglo-American doc- 
trine has always maintained the right to seize a ship bound for a 
blockaded port, provided she might reasonably be considered to 
know of the existence of the bockade. The Continental doctrine 
required a special notification of the existence of the blockade to be 
given to each ship in the vicinity of the blockade. When the British 
delegation made a thorough examination of all the cases of seizure 
for blockade running, no instance of a seizure made at any consid- 
erable distance from the blockaded port was found. The rule con- 
tained in the declaration of London (article 17), to the effect that 
"neutral vessels may not be captured for breach of blockade except 
within the area of operations of the warships detailed to render the 
blockade effective," does then in reality express the really universal 
rule of law. Other instances of a like nature might be named but 
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it would be going too far to say that the whole declaration contains 
nothing but the expression of the underlying fundamental principles 
common to all systems. Certain of the rules adopted are clearly 
compromises which have resulted in rules heretofore unknown. They 
have generally been agreed upon because of their practical value. 
It may, therefore, be said that the conference of London has ascer- 
tained and set forth certain principles of the law of nations and that 
the powers represented have agreed to certain other compromise 
measures which take sufficiently into account the interest of the powers 
represented to make them acceptable to all. In as far as the rules 
of the first class do really represent the fundamental law they must 
logically be accepted by every nation and applied by all international 
judges as the judges of the international prize court are by article 7 
specifically directed to do. As regards the drawing up of those rules 
the function of the conference may be considered as nothing more 
than that of a body of experts making a report to the world. 

The powers represented at London could not, strictly speaking, 
exact the adoption by other powers of those other rules which are 
based upon compromises. There can, however, be little doubt that 
they will be so accepted because they represent compromises and 
adjustment which have balanced the many and diverse interests of 
the represented powers, and hence it is probable that such rules will 
prove acceptable in the main to all other powers. Certain powers 
will perhaps make reservations regarding particular points, or loudly 
declare that they are not bound by some particular provision, but 
should a war intervene even the powers which may not have accepted 
the declaration would want its provisions to govern their relations 
with other powers. The influence of the principal naval powers would 
exert a powerful action in that direction. Furthermore the judges 
of the represented powers would be in a majority in the international 
prize court if constituted as outlined in the table annexed to the 
convention. It is not to be expected that all the governments of 
the powers represented at London will be equally in favor of the 
maintenance of every rule, consequently, the judges from countries 
not represented at the Naval Conference might very well cast the 
deciding votes which would tend to interpret the rules, sometimes 
in favor of certain of the powers represented, sometimes in favor 
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of others and break down the original instrument. To prevent this 
we must place reliance on those who will be chosen as judges. More 
and more the jurists and statesmen called upon to decide international 
questions look upon themselves as something more than the hench- 
men of their governments. Above all, we must trust that the merits 
of the declaration itself, and the care with which it has been drawn 
will cause it to survive. 

The connection between the declaration of London and the inter- 
national prize court is hard to understand. The Naval Conference 
was called because of the indefiniteness of article 7, and yet the man- 
ner in which the discussions were conducted at London and the form 
in which the results were presented in the declaration seemed to 
avoid as much as possible associating the Naval Conference with the 
convention for the establishment of an international prize court. 
And yet the prospective establishment of the court made it pos- 
sible to agree upon certain articles which might otherwise have 
given rise to difficulties — as for example, that relating to the destruc- 
tion of neutral prizes; for in the case of an international tribunal 
where almost all the judges will be from neutral states, "danger to 
the safety of the warship or the operations in which she is engaged 
at the time" is not likely to be so liberally interpreted as to do away 
with the exceptional nature of the resort to this extreme measure. 
If for any reason the international prize court should not be established 
the declaration may, nevertheless, be ratified because it is a separate 
instrument. 

The indirect results of this code of naval warfare are perhaps not 
less important than the resulting modifications in the rules to be 
applied to maritime warfare. Fixed rules of law have been extended 
to a region which had long been left to force alone, restrained by the 
national conscience and speculations as to the ultimate consequences 
of inconsiderate action. Analogy will aid those who advocate extend- 
ing fixed rules to all international relations to secure the adoption 
of still other regulations through the instrumentality of future con- 
ferences at the Hague. It is curious to think that although the 
society of states is rudimentary as yet, a legislative organ has already 
been established. It took centuries of political education before the 
human mind could conceive of legislation, and yet the nations possess 
this great potential instrument of progress. 



